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TAXES 
 
Senate PSI Examines How U.S. Tax Code 
Impacts Mergers and Acquisitions 
 
Key Points: 

 Subcommittee Chairman Rob Portman (R-
OH) cites U.S. tax code as the main factor in 
companies leaving the U.S. 

 
The Senate Homeland Security and 
Governmental Affairs Committee’s  Permanent 
Subcommittee on Investigations held a two-
panel hearing to explore the impact of the U.S. 
corporate tax code on foreign acquisitions of 
U.S. businesses and the ability of U.S. 
businesses to expand by acquisition. In addition 
to discussing foreign acquisitions pressures on 
U.S. companies and the subsequent impacts on 
the U.S. economy, Senators discussed how the 
tax code can be reformed to better benefit U.S. 
companies, and how repatriation is linked to 
intellectual property issues. The second panel 

focused on recent high profile cross-border 
mergers and acquisitions, such as the Burger 
King–Tim Hortons deal and the motivation 
behind Valeant’s continued efforts to acquire 
U.S.-based companies.  
  
The Subcommittee also issued a report in 
conjunction with the hearing, which looked 
more closely at several merger case studies 
including: Valeant-Medicis, Valeant-Bausch & 
Lomb, Valeant-Salix, Burger King Worldwide-
Tim Hortons Inc., and InBev-Anheuser-
Busch.   
 

This Week in Congress 

 House – The House passed the “Surface Transportation and Veterans Health Care 
Choice Improvement Act of 2015” (H.R. 3236), a three-month extension of surface 
transportation programs; and the “REINS Act” (H.R. 427). 

 Senate – The Senate passed “Developing a Reliable and Innovative Vision for the 
Economy (DRIVE) Act” (H.R. 22) and the “Surface Transportation and Veterans 
Health Care Choice Improvement Act of 2015” (H.R. 3236), a three-month 
extension of the surface transportation programs.  

 
Next Week in Congress 

 House – The House will be in recess until September 8.  

 Senate – The Senate will have a cloture vote on the motion to proceed to legislation to 
make Planned Parenthood ineligible for federal funding (S. 1881) on August 3 and 
possibly begin consideration of the “Cybersecurity Information Sharing Act of 2015” 
(S. 754). 
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The House and Senate Passed Three 
Month Highway Bill for Obama’s Signature  
 
Key Points: 

 The Senate and House agreed to a three month 
highway extension to keep the Highway Trust 
Fund operating through October 29 

 The three month bill will allow the House 
additional time to act on its longer surface 
transportation reauthorization and try to 
resolve differences with the Senate six-year 
version of the bill. 

 The House will attempt to pay for its longer 
surface transportation reauthorization with 
international tax reform that would include 
mandatory repatriation as a funding source  

 
The House and Senate agreed to a three month 
stopgap measure to extend highway spending 
through October 29. The measure originally 
passed the House as a five month extension, 
which was not considered by the Senate which 
instead passed a six year extension that is 
funded for three years. Although the six-year 
bill passed by the Senate reauthorized the 
Export-Import Bank, the three month 
extension did not include its reauthorization.   
 
The Joint Committee on Taxation estimated 
that offsets in the three-month extension 
would raise $49.5 billion over a ten year period, 
with a provision related to veterans programs 
costing $1.2 billion.  There was also a $3 billion 
provision changing the treatment of 
Transportation Security Administration (TSA) 
fees that scored as budget savings. The budget 
offsets in the three month bill were taken from 
the five-month surface transportation 
extension passed by the House on July 15.  The 
House offsets could fund an additional one or 
two months of surface transportation spending 
because more funds were included than needed 
for a three month extension. 

 
Boustany and Neal Release Draft of 
International Tax Reform Plan  
  
Key Points: 

 Draft bill proposes an “innovation box” which 
would offer a lower tax rate on companies’ 
profits that originate from intellectual property 

 The House Ways & Means Chairman and 
co-chairmen of the Senate Finance Working 
Group on International Tax Reform praised 
the proposal  

 
The House Ways and Means Committee’s 
Human Resources Subcommittee’s Chairman 
Charles Boustany (R-LA) and the House Ways 
and Means Committee’s Select Revenue 
Measures Subcommittee Ranking Member 
Richard Neal (D-MA) released an international 
tax reform draft bill to create a so-called 
“innovation box” that would offer a 10 percent 
tax rate to companies on their profits that stem 
from innovation. The plan is more inclusive 
than “patent boxes” and the tax benefit would 
apply to profits from any invention, formula, 
design, know-how, software development, or 
video technology. The cost of the bill has not 
been determined, although tax experts predict 
it could exceed $100 billion and the bill does 
not include offsets.   

Upcoming Dates 
September 30, 2015: FAA 
reauthorization expires and FY 2015 
ends 
October 1: FY 2016 begins 
October 29: Highway Trust Fund 
patch and MAP-21 extension expires 
October 31: Treasury’s estimate of 
when debt limit will need to be raised 
 

 

 

 

 

 
 
 

 
 

 

http://www.williamsandjensen.com/
http://waysandmeans.house.gov/wp-content/uploads/2015/07/Innovation-Box-2015-Bill-Text.pdf


Williams & Jensen – Washington Update July 31, 2015 
   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 3 of 27 

  
According to the proposal, a company would 
calculate its taxes on intellectual property (IP) 
income by:  

 identifying gross receipts attributable to 
certain technology-based IP; 

 subtracting any related costs to 
determine the net profit from the IP; 

 multiplying the IP profit by the ratio of 
domestic research and development 
(R&D) costs to total costs; and 

 applying a 10 percent tax rate to the 
resulting profit (instead of the general 
35 percent corporate rate). 

  
The innovation box plan would only be 
applicable to domestic research and 
development expenses. It is unknown how 
current tax provisions would be addressed as 
corporate innovation is already subsidized 
through the R&D tax credit and Internal 
Revenue Code (IRC) Section 199.  
 
Treasury Postpones Debt Limit Through 
October 
Key Points: 

 The Treasury Secretary sent letter to Congress 
that the debt limit will be extended through 
October 30   

 
The deadline to raise the debt limit was 
postponed through October 30, and it is likely 
that the “extraordinary measures” put in place 
to allow the government to continue running 
“will last for at least a brief additional period of 
time” according to letter from the Secretary of 
the Treasury Jacob Lew to Congressional 
leaders.  
  
The government hit its borrowing limit in 
March, and has since been using “extraordinary 
measures” to allow the government to continue 
its operations without going into default. 
Treasury has not commented on when 

Congress must act to raise the debt limit, 
although it is expected to cause problems 
within the Republican Party. Raising the debt 
limit is an on-going challenge for Republicans, 
and the next deadline marks the first time 
Republicans will control of both the Senate and 
House during debt limit negotiations. The most 
recent debt limit increase occurred in February 
2014 and only 28 House Republicans voted in 
support of it.  
 
Clinton Discusses Tax Reform  
 
Key Points: 

 Hillary Clinton proposes capital gains tax 
that would increase the cost of selling stocks 
held for less than six years 

 
Democratic presidential candidate former 
Secretary of State Hillary Clinton revealed her 
plan to raise capital gains taxes to encourage 
savings and long-term investment if elected 
President. Clinton’s plan would increase the 
cost of selling stocks that were held for less 
than six years, and would create a six-rate 
structure for capital gains for high-income 
households. Under Clinton’s proposal, 
households in the top tax bracket would be 
taxed at the current rate of 43.4% on assets 
held less than two years. The rate would 
subsequently decrease the longer the asset is 
held, with 23.8% being the lowest rate once the 
six-year mark is hit. The proposal would only 
affect households with an income more than 
$413,200 for individuals and $464,850 for 
married couples.  
  
Clinton previously outlined tax proposals that 
include tax credits for apprenticeships and 
employee profit-sharing. She also endorsed 
improving and making permanent the research 
and development tax credit.  
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For more information about tax issues you may email 
or call Christopher Hatcher at 202-659-8201.  Laura 
Simmons contributed to this report.     
 
FINANCIAL SERVICES 
 
House Financial Services Committee 
Considers Job Creation and Federal 
Reserve Reform Bills 
 
Key Points: 

 The House Financial Services Committee 
approved a series of fourteen bills aimed at 
improving job creation, transparency, 
accountability, and reforming the Federal 
Reserve.  

 
On July 28 and 29, the House Financial 
Services Committee held a markup of fourteen 
bills. 

 H.R. 766, the “Financial Institution 
Customer Protection Act of 2015”, 
would “provide requirements for the 
appropriate Federal banking agencies 
when requesting or ordering a 
depository institution to terminate a 
specific customer account, to provide 
for additional requirements related to 
subpoenas issued under the Financial 
Institutions Reform, Recovery, and 
Enforcement Act of 1989”. H.R. 766 
was adopted by a vote of 35 to 19.  

 H.R. 1210, the “Portfolio Lending and 
Mortgage Access Act”, would “amend 
the Truth in Lending Act to provide a 
safe harbor from certain requirements 
related to qualified mortgages for 
residential mortgage loans held on an 
originating depository institution's 
portfolio”. H.R. 1210 was adopted by a 
vote of 38 to 18.  

 H.R. 1317 would “amend the 
Commodity Exchange Act and the 
Securities Exchange Act of 1934 to 

specify how clearing requirements apply 
to certain affiliate transactions”. H.R. 
1317, as amended, was adopted by a 
vote of 57 to 0.  

 H.R. 1553, the “Small Bank Exam 
Cycle Reform Act of 2015”, would 
“amend the Federal Deposit Insurance 
Act to specify which smaller 
institutions may qualify for an 18-
month examination cycle.” H.R. 1553 
was adopted by a  vote of 58 to 0. 

  H.R. 1737, the “Reforming CFPB 
Indirect Auto Financing Guidance 
Act”, would “nullify certain guidance of 
the Bureau of Consumer Financial 
Protection and to provide requirements 
for guidance issued by the Bureau with 
respect to indirect auto lending.” H.R. 
1737 was adopted by a vote of 47 to 10.  

 H.R. 1839, the “Reforming Access for 
Investments in Startup Enterprises Act 
of 2015”, would “amend the Securities 
Act of 1933 to exempt certain 
transactions involving purchases by 
accredited investors”. H.R. 1839, as 
amended, was adopted by a vote of 58 
to 0.  

 H.R. 1941, the “Financial Institutions 
Examination Fairness and Reform 
Act”, would establish certain standards 
for examination of depository 
institutions”. H.R. 1941 was adopted by 
a vote of 45 to 13.  

 H.R. 2091, the “Child Support 
Assistance Act of 2015”, which would 
“amend the Fair Credit Reporting Act 
to clarify the ability to request 
consumer reports in certain cases to 
establish and enforce child support 
payments and awards.” H.R. 2091 was 
adopted by a vote of 56 to 2.  

 H.R. 2243, the “Equity in Government 
Compensation Act of 2015”, which  

http://www.williamsandjensen.com/
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would “suspend the current 
compensation packages for the senior 
executives of Fannie Mae and Freddie 
Mac and establish compensation for 
such positions in accordance with rates 
of pay for senior employees in the 
Executive Branch of the Federal 
Government”. H.R. 2243, as amended, 
was adopted by a vote of 57 to 1.  

 H.R. 2643, the “State Licensing 
Efficiency Act of 2015”, which would 
“direct the Attorney General to provide 
State officials with access to criminal 
history information with respect to 
certain financial service providers 
required to undergo State criminal 
background checks”. H.R. 2643 was 
adopted by a vote of 57 to 0.  

 H.R. 2912, the “Centennial Monetary 
Commission Act of 2015”, which 
would “establish a commission to 
examine the United States monetary 
policy, evaluate alternative monetary 
regimes, and recommend a course for 
monetary policy going forward.” H.R. 
2912 was adopted by a vote of 35 to 22.  

 H.R. 3032, the “Securities and 
Exchange Commission Reporting 
Modernization Act”, which would 
“amend the Securities Exchange Act of 
1934 to repeal a certain reporting 
requirement of the Securities and 
Exchange Commission.” H.R. 3032 
was adopted by a vote of 58 to 0.  

 H.R. 3189, the “Fed Oversight Reform 
and Modernization Act of 2015”, which 
would amend the Federal Reserve Act 
to require an audit of the Federal 
Reserve, “establish requirements for 
policy rules and blackout periods of the 
Federal Open Market Committee,” and 
impose other reforms”. H.R. 3189, as 
amended, was adopted by a vote of 33 
to 25.  

 H.R. 3192, the “Homebuyers 
Assistance Act”, which would “provide 
for a temporary safe harbor from the 
enforcement of integrated disclosure 
requirements for mortgage loan 
transactions under the Real Estate 
Settlement Procedures Act of 1974 and 
the Truth in Lending Act”. H.R. 3192 
was adopted by a vote of 45 to 13.  

 
House Financial Services Committee 
Holds Hearing on the Impact of the Dodd-
Frank Act 
 
Key Points: 

 Chairman Jeb Hensarling and several other 
Republicans raised concerns about the impact 
of the Dodd-Frank Act on economic growth 
and job creation. 

 
On July 28, the House Financial Services 
Committee held a hearing entitled “The Dodd-
Frank Act Five Years Later: Are We More 
Prosperous?” Chairman Jeb Hensarling (R-TX) 
stated the Dodd-Frank Act (DFA) and the 
“hyper-regulated economy” is failing the 
middle class. He said recent a recent Federal 
Reserve report states that within a few years 
about one-third of African American and 
Hispanic borrowers will find themselves unable 
to get mortgages because of the qualified 
residential mortgage (QRM) rule. He stated the 
FDIC has reported that more than 9 million 
households do not have checking accounts 
because fees are too high. He stated DFA 
impacts far beyond banks and financial 
services. Other Republicans on the committee, 
including Representatives Bill Huizenga (R-
MI), Scott Garrett (R-NJ), Sean Duffy (R-WI) 
and Robert Pittenger (R-NC), also raised 
concerns with the impact of the DFA on 
economic growth and job creation. 
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Ranking Member Maxine Waters (D-CA) 
stated the DFA was enacted as a response to 
one of the largest crises in the nation’s history. 
She suggested the DFA made the economy 
more secure, which has allowed the nation to 
once again prosper, the economy is improving, 
and more jobs have been created.  
 
Representative Ruben Hinojosa (D-TX) 
suggested that the mortgage crisis was greatly 
exacerbated by the use of unregulated 
derivatives. He asked how the DFA has 
addressed derivatives. Former Congressman 
Brad Miller (D-NC) stated that there additional 
transparency requirements for derivatives, but 
he added that derivatives allow for 
“gamesmanship” in the economy which is 
“useless.” Representative Stevan Pearce (R-
NM) suggested that there are good reasons for 
derivatives to exist. Former Senator Phil 
Gramm (R-TX) agreed that derivatives can be 
used for positive reasons, including hedging, 
and he stated that the DFA’s regulation of 
derivatives will have a negative impact on the 
economy.  
 
Representative Dennis Ross (R-FL) said the 
Consumer Financial Protection Bureau (CFPB) 
is considering regulations which will shut down 
payday lending. He stated that this will not 
eliminate the demand for short-term loans and 
will push consumers to go to loan sharks. 
Gramm said government regulations are 
causing a decline in credit availability.  
 
Representative Mia Love (R-UT) asked about 
the Volcker Rule and its impacts. Gramm 
stated that the Volcker Rule will have a 
negative impact on the ability to manage 
capital. Love asked whether banks with less 
than $10 billion in assets should be explicitly 
exempted from the Volcker Rule. Gramm 
stated that the regulators should write what 
they think is required, submit it to Congress, 

and if it does not meet the original purpose 
then it would be repealed. 
 
Senate Panel Holds Hearing on 
Bankruptcy Reform and Too Big To Fail 
 
Key Points: 

 Chairman Pat Toomey (R-PA) spoke in 
support of legislation to repeal Title II of the 
Dodd-Frank Act and replace with an 
enhanced bankruptcy process for financial 
institutions. 

 
On July 29, the Senate Banking Committee’s 
Financial Institutions and Consumer Protection 
Subcommittee held a hearing entitled “The 
Role of Bankruptcy Reform in Addressing 
Too-Big-To Fail.” Chairman Pat Toomey (R-
PA) noted that he and Senator John Cornyn 
(R-TX)  introduced the “Taxpayer Protection 
and Responsible Resolution Act” (S. 1840), 
which would repeal Title II of the Dodd-Frank 
Act (DFA), replacing the Orderly Liquidation 
Authority (OLA) with an enhanced bankruptcy 
process for “covered” financial institutions. 
Toomey said the DFA was intended to end 
Too Big to Fail, but it instead enshrined it into 
law. He stated that the Orderly Liquidation 
Authority (OLA) of the DFA creates an 
explicit and limitless ability to draw on taxpayer 
money. He described the OLA as an explicit 
bailout mechanism. Toomey said there are 
many serious problems with OLA, including: 
(1) it gives the regulators limitless discretion to 
force a liquidation; (2) there is no opportunity 
for restructuring; (3) the FDIC would be in 
charge of the bridge company, which they lack 
the expertise to do; (4) the FDIC has discretion 
on how to treat similar creditors; and (5) the 
OLA explicitly contemplates a taxpayer bailout 
through the Orderly Liquidation Fund.  
 
Ranking Member Jeff Merkley (D-OR) 
questioned how effective the Bankruptcy Code 
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would be in resolving large, complex financial 
institutions without the OLA. He expressed 
concern that bankruptcy alone will not be 
adequate to resolve large, interconnected firms 
without significant disruptions to the economy. 
He noted that Lehman Brothers filed for 
bankruptcy in 2008 and those bankruptcy 
proceedings have not yet concluded.  
 
Senator Elizabeth Warren (D-MA) stressed the 
need to be able to resolve firms without 
requiring taxpayer funds or creating moral 
hazard. She suggested that S. 1840 does not 
create an established source of short-term 
liquidity and instead relies on the market to 
provide short-term liquidity. She asked if this is 
a realistic expectation, to which MIT Sloan 
School of Management Ronald A. Kurtz 
Professor of Entrepreneurship Simon Johnson 
responded in the negative. Warren suggested 
that the market will not provide liquidity during 
a crisis. She asked if S. 1840 would return the 
market to where it was in 2008, where 
Congress would either have to provide a 
bailout or risk severe economic disruptions, to 
which Johnson responded in the affirmative. 
Toomey responded that the funding 
mechanism in the OLA would put taxpayers at 
risk, to which Stanford University Mary and 
Robert Raymond Professor of Economics John 
Taylor agreed. 
 
Merkley expressed concern with the issue of 
liquidity at the time of crisis. He suggested that 
firms would not be in crisis if they could access 
liquidity, so utilizing a structure like the Orderly 
Liquidation Fund (OLF) makes sense. Johnson 
stressed the need for the Title II backstop. 
University of Rochester Professor Thomas 
Jackson said the OLF is a good concept, but 
has the potential to be abused. He said the 
proposed bankruptcy reforms would greatly 
diminish the need to rely on Title II. He stated 
that Title II should be retained as a “backup.” 

Taylor said in 2008 there was tremendous 
uncertainty about how firms would be handled, 
and that the proposed bankruptcy reforms 
would create certainty. He stated that the 
bankruptcy reforms are needed whether or not 
Title II is repealed, but his preference is to 
repeal Title II. Davis Polk & Wardwell Partner 
Randall Guynn suggested that the Bankruptcy 
Code should be reformed so Title II is needed 
as little as possible. He stated that it would be 
useful to retain Title II for international 
bankruptcies.  
 
House Agriculture Committee Holds 
Hearing on Dodd-Frank Act Derivatives 
Implementation 
 
Key Points: 

 Chairman Michael Conaway (R-TX) raised 
concerns the CFTC’s implementation of cross-
border derivatives provisions, and he stressed 
the need to reauthorize the CFTC. 

 
On July 29, the House Agriculture Committee 
held a hearing entitled “Dodd-Frank Turns 
Five:  Assessing the Progress of Global 
Derivatives Reforms.” Chairman Michael 
Conaway (R-TX) in a statement stressed the 
need for regulations to support market 
discipline without harming international 
competitiveness. He noted that some regulators 
had failed to live up to the standards for 
derivatives regulation outlined by the G-20. He 
expressed concern about the potential for 
trapping liquidity behind regulations. He 
emphasized the need to reauthorize of the 
Commodity Futures Trading Commission 
(CFTC), adding that he would oppose 
increasing CFTC funding before passing a 
CFTC reauthorization bill. 
 
Ranking Member Collin Peterson (D-MN) in a 
statement noted that 50 of the 60 rules for 
derivatives trading outlined in Title VII of the 
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Dodd-Frank Act (DFA) have been 
implemented, and that that derivatives markets 
are safer as a result. He highlighted 
coordination by the CFTC with international 
regulators, but added that there is still a need to 
improve the DFA trade reporting regime. 
Representatives Ann Kuster (D-NH) and Alma 
Adams (D-NC) stressed the need for the CFTC 
to have adequate resources. 
 
Conaway asked if the current cross-border 
guidance will help reach the goal of the G-20 
commitments. Former CFTC Commissioner 
and current International Swaps and 
Derivatives Association CEO Scott O’Malia 
replied that much work has been done to 
implement these rules. He said Europe and 
some other jurisdictions are making headway 
with cross-border harmonization, but that the 
CFTC has overreached in their application of 
the cross-border rule. O’Malia explained the 
statute limits the CFTC’s ability to extend its 
authority but the CFTC has instead applied a 
location test. He suggested reviewing the 
trading activity to determine if fractured 
markets are developing.  
 
Upcoming Hearings and Events 
 
August 3 
Bond Markets: On August 3, the Economic 
Studies program at Brookings will host a 
number of experts to discuss the structure of 
bond markets in the U.S. and how changes 
over the last few years are affecting market 
liquidity, volatility, and overall safety and 
efficiency. Keynote addresses by Federal 
Reserve Board Governor Jerome Powell and 
Antonio Weiss, Counselor to the Secretary of 
the Treasury, will focus on the Treasury bond 
market, and a panel of experts will examine 
corporate bond markets. 
 
August 5  

eClosing: The Consumer Financial Protection 
Bureau will hold a forum on eClosing as part of 
its Know Before You Owe initiative.  
 
SEC Open Meeting: The Securities and 
Exchange Commission will hold an open 
meeting to consider whether to: (1) adopt rules 
providing for the registration of security-based 
swap dealers (SB swap dealer) and major 
security-based swap participants (MSBSP); (2) 
propose rules relating to a process for a SB 
swap dealer or MSBSP to apply to the SEC 
“for an order permitting an associated person 
who is subject to a statutory disqualification to 
effect or be involved in effecting security-based 
swaps on behalf of the” SB swap dealer or 
MSBSP; and (3) “adopt a rule requiring public 
companies to disclose the ratio of annual total 
compensation of the chief executive officer to 
the median of the annual total compensation of 
the company’s employees”.  
 
Iran Sanctions: The Senate Banking 
Committee will hold a hearing entitled “The 
Implications of Sanctions Relief Under the Iran 
Agreement.” The scheduled witnesses for the 
hearing include: Wendy Sherman, 
Undersecretary of State for Political Affairs; 
Adam Szubin, Acting Undersecretary of the 
Treasury for Terrorism and Financial 
Intelligence; Juan Carlos Zarate, Senior 
Advisor, Transnational Threat Project, Center 
for Strategic and International Studies; Mark 
Dubowitz, Executive Director, Foundation for 
the Defense of Democracies; Matthew Levitt, 
Director, Terrorism Studies Program, 
Washington Institute for Near East Policy; and 
Nicholas Burns, former Undersecretary of State 
for Political Affairs, and Professor of 
Diplomacy and International Relations, John F. 
Kennedy School of Government, Harvard 
University. 
 
August 6 
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Federal Advisory Committee on Insurance: 
The Federal Insurance Office’s Federal 
Advisory Committee on Insurance (FACI) will 
hold an open meeting. Issues to be discussed at 
the meeting include “developments in workers' 
compensation insurance, additional 
perspectives on retirement security, FIO's 
proposed definition of affordability of personal 
auto insurance, and Public Consultation 
Document on Higher Loss Absorbency 
Capacity for Global Systemically Important 
Insurers released by the International 
Association of Insurance Supervisors.” 
 
August 17 
Seniors: The Consumer Financial Protection 
Bureau (CFPB) will hold an event to discuss 
financial management for seniors and their 
caregivers. CFPB Director Richard Cordray 
and Virginia Attorney General Mark Herring 
are scheduled to speak at the event. 
 
September 10 
Treasury Nomination: The Senate Banking 
Committee will hold a hearing to discuss the 
nomination of Adam J. Szubin to be 
Undersecretary of the Treasury for Terrorism 
and Financial Crimes. 
 
For more information about financial services issues you 
may email or call Joel Oswald at 202-659-8201. 
Rebecca Konst and Alex Barcham contributed to the 
articles. 
 
ENERGY AND ENVIRONMENT 
 
Senate Committee Approves Major Energy 
Legislation 
 
Key Point: 

 Following three days of discussion and votes on 
amendments, the Senate Energy and Natural 
Resources Committee approved a bipartisan 
energy bill, the “Energy Policy Modernization 

Act of 2015”, as well as legislation to allow 
crude oil exports and open new offshore areas 
to oil and gas production. 

 
This week, the Senate Energy and Natural 
Resources Committee approved a series of 
energy and lands bills, including the “Energy 
Policy Modernization Act of 2015” and the 
“Offshore Production and Energizing National 
Security Act of 2015”.   
 
A Committee press release, summarizes the 
issue areas addressed in the “Energy Policy 
Modernization Act”: 

 “Efficiency…The provisions in this 
title include agreements on everything 
from longer-term utility energy service 
contracts to the reauthorization of the 
weatherization and state energy 
programs…” 

 “Infrastructure…This title will help 
modernize our electrical grid, enhance 
cybersecurity safeguards, maintain the 
Strategic Petroleum Reserve, provide a 
streamlined process for natural gas 
export projects, and ensure a qualified, 
well-trained workforce.” 

 “Supply…To provide for an energy 
supply that is increasingly abundant, 
affordable, clean, diverse, and secure, 
this title focuses on the development of 
renewable energy, traditional resources, 
and non-fuel minerals alike. The 
responsible development of American 
resources – from hydropower and 
bioenergy to rare earth elements – will 
provide benefits to our nation for 
decades to come.” 

 “Accountability…Among the 
provisions in this title are…better 
interagency coordination of 
energy/water initiatives, and the repeal 
of numerous provisions within the U.S. 
Code that are outdated or redundant.” 

http://www.williamsandjensen.com/
mailto:jgoswald@wms-jen.com
http://www.energy.senate.gov/public/index.cfm/files/serve?File_id=eb454e3b-7f32-479e-b1a6-e84f9019941d
http://www.energy.senate.gov/public/index.cfm/files/serve?File_id=eb454e3b-7f32-479e-b1a6-e84f9019941d
http://www.energy.senate.gov/public/index.cfm/files/serve?File_id=6d93c9d0-b15a-4e15-ac8e-e75663d6361d
http://www.energy.senate.gov/public/index.cfm/files/serve?File_id=6d93c9d0-b15a-4e15-ac8e-e75663d6361d
http://www.energy.senate.gov/public/index.cfm/featured-items?ID=12405ca7-1f25-4361-916b-ddc3642cfd9a
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 “Conservation...The bipartisan 
legislation permanently reauthorizes the 
Land and Water Conservation Fund in 
a way that balances land acquisition 
with other conservation programs 
important to states...” 

 
The Committee also approved, by a 12-10 vote, 
the “Offshore Production and Energizing 
National Security Act of 2015”. This legislation 
would open new offshore areas to oil and 
natural gas production and provide additional 
revenue-sharing of offshore lease proceeds 
with coastal states. The bill also includes a 
provision that would authorize “any domestic 
crude oil or condensate (other than crude oil 
stored in the Strategic Petroleum Reserve) [to] 
be exported without a Federal license to 
countries not subject to sanctions by the 
United States.”     
 
During the three-day markup, Senators acted 
on a number of amendments to the “Energy 
Policy and Modernization Act”. The 
Committee: 

 Adopted the first manager’s 
amendment by voice vote; 

 Adopted the Alexander (R-TN) 
amendment to reauthorize the Vehicle 
Technologies Office of the Department 
of Energy by a 20-2 vote;  

 Rejected the Franken (D-MN) 
amendment to establish a federal 
Energy Efficiency Resource Standard 
by a 9-13 vote;  

 Rejected the Barrasso (R-WY) 
amendment on the Land and Water 
Conservation Fund by a 7-15 vote;  

 Adopted the second manager’s 
amendment by voice vote; 

 Adopted the Flake (R-AZ) amendment 
on electric infrastructure security by 
voice vote (after rejecting the Cantwell 

(D-WA) second-degree amendment by 
a 9-13 vote);    

 Adopted the Warren (D-MA) 
amendment requiring a study on the 
impacts of LNG exports by a 13-9 
vote; 

 Adopted the Manchin (D-WV) 
amendment on coal technology by 
voice vote; 

 Rejected the Sanders (I-VT) 
amendment to establish a loan and 
grant program to expand access to solar 
installations for low-income individuals 
by a 9-13 vote; 

 Rejected the King (I-ME) amendment 
to limit the authority of the Secretary of 
Energy to approve certain LNG 
exports by a 10-12 vote;  

 Rejected the Sanders (I-VT) 
amendment to express the sense of 
Congress on climate change by a 9-13 
vote;  

 Adopted the Barrasso (R-WY) 
amendment to expedite approval of 
helium-related projects by voice vote; 

 Adopted the third manager’s 
Amendment by voice vote; 

 Rejected the Stabenow (D-MI) 
amendment on ethane exports by a 9-
13 vote; 

 Adopted the Hoeven (R-ND) 
amendment on the Bureau of Land 
Management’s permitting process by 
voice vote; 

 Rejected the Franken (D-MN) 
amendment on energy efficient 
buildings by a 9-13 vote; and 

 Rejected the Franken (D-MN) 
amendment on coal energy supply 
coordination by a 9-13 vote. 

 
Following the final votes on Thursday, 
Murkowski declared in a statement that the 

http://www.williamsandjensen.com/
http://www.energy.senate.gov/public/index.cfm/files/serve?File_id=6d93c9d0-b15a-4e15-ac8e-e75663d6361d
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http://www.energy.senate.gov/public/index.cfm/files/serve?File_id=2ac408d8-1ddc-485b-b313-886f9ad125a6
http://www.energy.senate.gov/public/index.cfm/files/serve?File_id=ddfa3ed7-7a05-4bc8-b34d-6a28e03a5002
http://www.energy.senate.gov/public/index.cfm/files/serve?File_id=c37feedd-fc2e-40fb-9466-e7134027d6f4
http://www.energy.senate.gov/public/index.cfm/files/serve?File_id=c3b2eabc-a902-48c2-b13c-07798c14f010
http://www.energy.senate.gov/public/index.cfm/files/serve?File_id=48ec2fdd-c3e6-41f0-8607-2e91ec479c0b
http://www.energy.senate.gov/public/index.cfm/files/serve?File_id=6ca2e438-026f-44a4-9a77-4d9f194a4707
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“committee today took bold steps to update 
and modernize our nation’s energy policies.” 
She added that the “broad energy bill drew 
overwhelming bipartisan support, and a 
majority of our committee supported my 
legislation to expand revenue sharing, increase 
offshore development, and lift the oil export 
ban”.   
 
House Subcommittee Hears from Experts 
on Pipeline Safety Technology 
 
Key Points: 

 The House Railroads, Pipelines and 
Hazardous Materials Subcommittee held a 
roundtable to discuss the state of technology 
employed in enhancing pipeline safety.  

 The roundtable covered a range of technologies, 
including: in-line inspections with “smart 
pigs”; automatic shut-off valves; unmanned 
aerial vehicle inspections of pipeline rights-of-
way; and leak detection systems.      

 
On July 28, the House Transportation and 
Infrastructure Committee’s Railroads, Pipelines 
and Hazardous Materials Subcommittee held a 
roundtable discussion on “Innovations in 
Pipeline Technology.”   
 
While the roundtable did not focus directly on 
pipeline safety reauthorization legislation, 
Chairman Jeff Denham (R-CA) noted in his 
opening statement that he looks forward to 
advancing a reauthorization bill. At the 
conclusion of the roundtable, Denham also 
remarked that “we’d like to have a clean 
[reauthorization] bill” if there is no need for 
legislative changes to the Pipeline Safety Act.   
 
There was extensive discussion regarding the 
use of in-line inspection (ILI) technology to 
assess pipelines for defects and anomalies. 
Ranking Member Michael Capuano (D-MA) 
focused many of his questions on: the 

capabilities of ILI tools; the costs of running 
ILI tools; and the potential to expand required 
in-line inspections to more pipeline segments.  
 
Representative Janice Hahn (D-CA) expressed 
her concerns regarding the failure of an “idle” 
Phillips 66 pipeline in her district in 2014. In 
the 113th Congress, she introduced the 
“Pipeline Inspection Enforcement Act” (H.R. 
4687) to require pipeline operators to verify the 
status of acquired pipelines, by conducting an 
inspection “of the facility to confirm the status 
of any pipeline listed as active or abandoned.” 
Hahn asserted that the technology discussed at 
the roundtable would have done nothing to 
prevent the incident in her district.   
 
Participants also addressed the role of 
automatic shutoff valves, including limitations 
on their use in hazardous liquid pipelines. In 
response to a question by Denham about the 
use of automatic shutoff valves, Marathon Pipe 
Line President Craig Pierson remarked that 
they are “a significant challenge” for liquid 
pipelines. He cautioned that automatic shutoff 
of a liquid pipeline could create a pressure wave 
that would lead to more problems. National 
Transportation Safety Board’s (NTSB) Office 
of Railroad, Pipeline, and Hazardous Materials 
Investigations Director Robert Hall, 
acknowledged that there are “issues” with 
hazardous liquid pipelines in deploying 
automatic shutoff valves. He added that “it’s 
not just having an automatic shutoff valve,” but 
also the need for operators to have “the 
training and wherewithal on how to use it.”   
 
There was also some discussion of the 
capabilities and potential role of unmanned 
aircraft systems (UAS) in inspecting pipeline 
rights-of-way.   
 
Atlantic Council Issues Report on Energy 
Trade, Exports and Diplomacy 

http://www.williamsandjensen.com/
https://www.congress.gov/113/bills/hr4687/BILLS-113hr4687ih.pdf
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Key Point: 

 The Atlantic Council, a strategic policy think 
tank, hosted a forum on Thursday with 
Senators Lisa Murkowski (R-AK) and 
Mark Warner (D-VA), to release the report, 
“Empowering America: How Energy 
Abundance Can Strengthen US Global 
Leadership”.    

 
On July 30, the Atlantic Council held a forum 
to release its report “Empowering America: 
How Energy Abundance Can Strengthen US 
Global Leadership.” The forum featured 
remarks by Senate Energy and Natural 
Resources Committee Chairman Lisa 
Murkowski (R-AK) and Senator Mark Warner 
(D-VA).  
 
Murkowski noted that the Committee would 
vote later in the day on energy legislation, 
which she said “takes so much of what” the 
Atlantic Council has done through the work of 
its Task Force on the U.S. Energy Boom and 
National Security. She declared that the report 
will highlight the importance of the “nexus 
between energy and security.” Murkowski 
remarked on the number of foreign policy 
challenges that involve energy issues, including 
Iran, China, Russia, Syria and ISIS. She also 
noted the discussion of “selling off the 
Strategic Petroleum Reserve.”  
 
Murkowski stressed that the report “represents 
what should be bipartisan consensus.” She 
added that “I do not think we need to suggest 
that this is an either-or proposition” between 
energy security and the environment.  
 
She remarked that the Committee would also 
vote later in the day on the “Offshore 
Production and Energizing National Security 
(OPENS) Act”, which she noted “fully repeals 
the ban on oil exports”. Murkowski also 

explained that the legislation preserves the 
President’s authority to suspend exports, as 
recommended in the report. She also noted the 
report’s other recommendations on pipelines, 
expediting LNG exports and modernizing the 
Strategic Petroleum Reserve.  
 
Warner declared that “we’re at this moment in 
time…because of the enormous innovation 
that’s taken place in the American economy” 
and energy sector. He stressed the need to 
ensure “we follow the science and safety” in 
utilizing hydraulic fracturing. Warner said the 
report discusses the expansion of energy 
exports. He said there are “opportunities 
around that” and “political challenges as well.” 
Warner observed that the granting of LNG 
export permits is “starting to rebalance…the 
energy security needs in Europe.” He also 
emphasized the need to ensure “we can 
manage for strategic disruptions.” Warner 
asserted that “energy security is not a natural 
occurrence.” He said it “will require our nation 
to engage with allies.” He also contended that 
these efforts are not “contradictory” with 
efforts to address climate change. Warner 
remarked that he is “anxious to continue the 
conversation about domestic oil exports”, but 
reiterated that the issue presents “opportunities 
and challenges.”       
 
Upcoming Hearings and Events 
 
August 4 
Nuclear Fuel Cycle Legislation: The Senate 
Energy and Natural Resources Committee will 
hold a hearing on “the back-end of the nuclear 
fuel cycle”, including legislation to “establish a 
new organization to manage nuclear waste, 
provide a consensual process for siting nuclear 
waste facilities, [and] ensure adequate funding 
for managing nuclear waste…” (S. 854).   
 

http://www.williamsandjensen.com/
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Environmental Litigation and Oversight: 
The Senate Environment and Public Works 
Committee will hold a hearing titled “Oversight 
of Litigation at EPA and FWS: Impacts on the 
U.S. Economy, States, Local Communities and 
the Environment.” 
 
August 6 
Retrospective Review of Existing 
Regulations: The Senate Homeland Security 
and Governmental Affairs Committee’s 
Subcommittee on Regulatory Affairs and 
Federal Management will hold a hearing titled 
“Agency Progress in Retrospective Review of 
Existing Regulations.”    
 
August 25-26 
Pipeline Safety: The Pipeline and Hazardous 
Materials Safety Administration (PHMSA) will 
convene a Joint Meeting of the Gas and Liquid 
Pipeline Advisory Committees.   
 
August 27 
Liquid Pipeline Integrity Verification: The 
Pipeline and Hazardous Materials Safety 
Administration (PHMSA) will hold a public 
meeting on the Hazardous Liquid Integrity 
Verification Program (HL IVP). The workshop 
will continue PHMSA’s efforts to develop 
requirements for hazardous liquid pipeline 
operators to verify the integrity and maximum 
operating pressure of their pipelines. On 
September 17, 2014, the agency released the 
“PHMSA DRAFT HL IVP CHART”. The 
chart describes a process for determining which 
pipelines would be subject to integrity tests 
(including hydrostatic testing), based on 
whether the operator has adequate records 
supporting the maximum operating pressure 
for the pipe. The flowchart also describes a 
process which could require pipeline operators 
to, in certain circumstances: 

 Conduct hydrostatic pressure tests, 
including “spike” pressure tests; 

 Derate the pipeline; 

 Conduct an engineering critical 
assessment; 

 Conduct material tests of the pipeline, 
including through cut outs and 
destructive tests; and 

 Replace the pipeline. 
 
September 9-10 
Pipeline Safety Risk Methodologies: The 
Pipeline and Hazardous Materials Safety 
Administration (PHMSA) will hold a Risk 
Modeling Methodologies Public Workshop. As 
described by PHMSA, the workshop is 
intended “to advance risk modeling 
methodologies of gas transmission and 
hazardous liquid pipelines and non-pipeline 
systems.” According to PHMSA: “This 
workshop will bring industry, Federal and state 
regulators, interested members of the public, 
and other stakeholders together to share 
knowledge and experience on risk modeling 
within the pipeline industry and other fields, 
ways to advance pipeline risk models, and 
practical ways that operators can adopt and/or 
adapt them to the analyses of their systems.” 
 
For more information about energy and environment 
issues you may email or call Frank Vlossak at 202-
659-8201. Marc Pitarresi and Cassie Dennison 
contributed to this report. Updates on energy and 
environment issues are available during the week on 
twitter. 
 
DEFENSE 
 
NDAA Conference Committee Ongoing 
 
Key Points: 

 House and Senate conferees continue to try to 
work out the remaining issues arising from the 
House and Senate passed NDAAs 

http://www.williamsandjensen.com/
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 The NDAA conference report will not ready 
until September at the earliest 

 
Despite the hopes of Republican Leadership in 
both the House and Senate, the conferees for 
the conference committee for the “National 
Defense Authorization Act for Fiscal Year 
2016” (H.R. 1735 and S. 1376) have not 
reached agreement on the package in order that 
the conference report be considered before the 
August recess. Conferees have been reportedly 
at odds over increasing pharmacy TRICARE 
co-pays for medications obtained by mail or at 
retail pharmacies, cutting the basic housing 
allowance (BAH), different approaches to 
acquisition reform, and conflicting language in 
the House and Senate passed NDAAs on the 
detainee facility at Guantanamo Bay.  
 
This week, House Armed Services Committee 
Chairman Mac Thornberry (R-TX) signaled a 
willingness to concede a 30% increase in 
TRICARE co-pays; however, Senate Armed 
Services Committee Chairman John McCain 
(R-AZ), Senate Armed Services Committee 
Ranking Member Jack Reed (D-RI), and House 
Armed Services Committee Ranking Member 
Adam Smith (D-WA) favor the Senate language 
on raising co-pays as a means of offsetting the 
growing costs for healthcare and compensation 
at the Department of Defense (DOD). The 
Obama Administration has submitted 
successive budget requests asking that 
Congress raise TRICARE co-pays more 
comprehensively than the Senate NDAA. In its 
Statement of Administration Policy on S. 1376, 
the Office of Management and Budget (OMB) 
stated that “[t]he Administration appreciates 
the modification of TRICARE pharmacy cost-
sharing requirements in the bill; [h]owever, 
among reforms not included in the bill are 
other proposed improvements that will 
modernize the TRICARE program.”  
 

Regarding Guantanamo Bay, this week Reed 
contended that “[t]here is going to be language 
on Guantanamo…[and] I would assume that 
the final bill - and again we haven’t gotten there 
yet - would incorporate a pathway to closing 
it.” However, many Republicans in the Senate 
and House oppose the closing of the 
Guantanamo Bay facility. Nonetheless, the 
Administration continues to try to close the 
facility and has threatened to veto any NDAA 
that would keep Guantanamo open. In his 
remarks to the media on July 22, White House 
Press Secretary Josh Earnest stated that “the 
Administration is, in fact, in the final stages of 
drafting a plan to safely and responsibly close 
the prison at Guantanamo Bay and to present 
that plan to Congress.” He asserted that “[t]hat 
has been something that our national security 
officials have been working on for quite some 
time, primarily because it is a priority of the 
President…[who] believes it’s in our clear 
national security interest for us to close the 
prison at Guantanamo Bay.” Earnest reiterated 
that President Barack Obama “‘has made it 
crystal clear” that he will veto a bill that 
requires that Guantanamo remain open. 

 
Dunford and Selva Confirmed by Senate 
 
Key Points: 

 The Administration’s nominees for the 
Chairman and Vice Chairman of the Joint 
Chiefs are set to begin their new positions in 
October and August respectively when their 
predecessors’ terms end 

 
This week, the Senate confirmed by voice vote 
the nominations of the Marine Corps 
Commandant Joseph Dunford Jr to be the next 
Chairman of the Joint Chiefs of Staff and 
Transportation Command Commander 
General Paul Selva to be the next Vice 
Chairman of the Joint Chiefs of Staff. The 
current Chairman General Martin Dempsey 

http://www.williamsandjensen.com/
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will complete his term at the end of October 
whereas the Vice Chairman Admiral James 
Winnefeld will end his term at the end of 
August.  
 
Iran Deal Hearing 
 
Key Points: 

 Many Members express skepticism about the 
Administration’s proposed deal on Iran’s 
nuclear program despite testimony from four 
Secretaries and the Chairman and the Joint 
Chiefs in support of the agreement 

 
On July 29, the Senate Armed Services 
Committee held a hearing titled “Impacts of 
the Joint Comprehensive Plan of Action 
(JCPOA) on U.S. Interests and the Military 
Balance in the Middle East” with testimony 
from Secretary of State John Kerry, Secretary 
of the Treasury Jacob Lew, Secretary of 
Defense Ashton Carter, Secretary of Energy 
Ernest Moniz, and the Chairman of the Joint 
Chiefs of Staff General Martin Dempsey. 
 
Chairman John McCain (R-AZ) said that 
“[w]hat we want to know, among other things, 
is how this agreement will affect regional 
security, proliferation and the balance of power 
in the Middle East, what impact it may have on 
Iran’s malign activities and hegemonic 
ambitions in the region.” He stated that “[w]hat 
it means for perceptions of American 
credibility and resolve among or allies and 
partners…[a]nd what the consequences are for 
U.S. defense policy, military planning and force 
structure.” McCain contended that “[w]hen we 
consider these broader strategic consequences 
of the agreement, the second order effects, 
what is already a bad deal only looks that much 
worse…[and] [t]o this Committee perhaps of 
most concern about the agreement itself 
pertains to the verification and monitoring 
mechanisms.” He asserted that “[w]hat is more 

troubling are the broader military implications 
of this agreement…[because] Iran is not just an 
arms control challenge, it is a geopolitical 
challenge.”  
 
Ranking Member Jack Reed (D-RI) asserted 
that “[t]he agreement, no matter your position 
on it, is historic and if implemented 
scrupulously, could serve as the strategic 
inflection point in the world’s relations with 
Iran for international nonproliferation efforts, 
and for the political and security dynamics in 
the Middle East.” He said that “[i]t is also 
critical that our partners and allies know that 
the United States will not abandon the region 
in the wake of this nuclear agreement, and that 
we will continue to stand alongside them as we 
confront common state and non-state threats.” 
Reed remarked that “[c]ritics of the Vienna 
Agreement point to perceived flaws related to 
Iran’s ballistic missile capability and its support 
of terrorist proxies across the region…[but] 
[t]he Camp David joint statement outlines our 
commitment to enhancing the ballistic missile 
defense capabilities of the Gulf Cooperation 
Council (GCC) and improving their inner 
operability to increase collective defense in 
order to counter Iran’s support of terrorist 
proxies.”  
 
McCain said that Dempsey “told the 
Committee just a few weeks ago, quote, ‘under 
no circumstances should we relieve pressure on 
Iran relative to ballistic missile capabilities and 
arms trafficking.’” He said that “[n]ow we are 
seeing after five years a relief of sanctions on 
conventional arms and of course eight years 
ballistic missiles” and asked “[h]ow does that 
comport with [the] terms of this agreement 
with the statement that you made before the 
Committee.” Dempsey responded that “[w]ell, 
it won’t surprise you, Chairman, to know that 
my recommendation was to keep pressure on 
Iran on the other maligned activities for as long 

http://www.williamsandjensen.com/
http://www.armed-services.senate.gov/hearings/15-07-29-impacts-of-the-joint-comprehensive-plan-of-action-jpcoa-on-us-interests-and-the-military-balance-in-the-middle-east


Williams & Jensen – Washington Update July 31, 2015 
   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 16 of 27 

as possible, and that recommendation was 
made and then entered into negotiating 
process.” He added that “I will say that I think 
time works for us as well as Iran in this regard, 
and so with the agreement made and having 
the opportunity to give my advice, I support 
it.” 
 
Reed said Carter “indicated in [his] statement 
that the United States has not given up any of 
its military options with respect to the region 
against the Iranians, and it also has not given 
up any of its national intelligence and national 
intelligence operations with respect to Iran.” 
He said that “those intelligence operations, I 
would presume, would be focused in great 
detail on potential violations of this treaty.” 
Carter responded that “[y]es, without going 
into detail here, certainly we have intelligence 
activities focused on the Iranian nuclear 
program, but we have on everything else they 
are doing, malign activities, Quds force, ballistic 
missiles, arms transfers and the whole thing.” 
He said that “[i]t’s a very important intelligence 
effort.”  
 
CNO Confirmation Hearing 
 
Key Points: 

 The Senate Armed Services Committee 
considers Admiral John Richardson’s 
nomination to be the next uniformed head of 
the Navy 

 
On July 30, the Senate Armed Services 
Committee held a hearing to consider the 
nomination of Admiral John Richardson to be 
the next Chief of Naval Operations (CNO). 
 
Chairman John McCain (R-AZ) said that 
“[n]ow more than ever, a strong Navy is central 
to our nation’s ability to deter adversaries, 
assure allies and defend our national 
interest…[a]nd yet by any measure, today’s 

fleet, a few 173 ships, it too small to address 
these critical security challenges.” He asserted 
that “[t]he Navy’s requirement is 308 ships, the 
Bipartisan National Defense Panel calls for a 
fleet of 323 to 346 ships, and our combatant 
commanders say they require 450 ships.” 
McCain stated that “there are several challenges 
that will require the next chief of naval 
operations’ personal leadership.” He said that 
“[f]irst, each forward-class aircraft carrier has 
experienced more than $2 billion in cost 
growth…[and] continues to be plagued by 
technology immaturity, concurrent 
development and production and a lack of 
reliability test data for critical systems.” McCain 
added that “the Navy still needs to justify the 
littoral combat ship’s transition to a frigate, 
which is required in the Senate National 
Defense Authorization Act (NDAA), and all 
three of the littoral combat ship (LCS) mission 
packages must overcome major technology 
integration challenges to deliver the promised 
warfighting capability.” He noted “[s]everal 
other important new shipbuilding efforts will 
require the service chief’s leadership in the 
coming years, including building the first Ohio-
class replacement submarine, building the first 
Flight III destroyer with the new air and missile 
defense radar and integrating the Virginia 
Payload Module on attack submarines.” 
McCain claimed that “[i]n naval aviation, it will 
take strong leadership to address the strike 
fighter shortfall, oversee the smooth and timely 
integration of the F-35 Joint Strike Fighter into 
the fleet and ensure the right requirements for 
the first unmanned carrier-launched airborne 
surveillance and strike system.” 
 
Ranking Member Jack Reed (D-RI) stated that 
“as the director of the Navy Nuclear 
Propulsion program…you are familiar with 
many of the issues Senator McCain raised -- 
acquisition, how do you design a program that 
is not only effective, but is affordable?” He 
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added that those are “the major issues you’re 
going to confront as the CNO.” Reed said that 
“[y]ou’ll be asked to ensure that we have a 
quality force, that’s recruiting, training, and in 
this respect, ensuring that the highest ethics are 
employed in the service, particularly when it 
comes to the issues of domestic violence, 
which we’ve seen all too often in the military 
services.” He remarked that “[w]e have a world 
that is full of crises, and the Navy is one of the 
major ways that we project force and we deal 
with uncertainty and changing conditions, and 
it remains that way.” Reed said that as McCain 
noted “one of the issues you’ll face is 
affordability” and he asked “[h]ow do we 
afford all of the ships that we need…[and] 
[h]ow do we bring on the next class of ballistic 
missile submarine?” He asserted that “these 
challenges are exacerbated by the prospect of 
looming sequestration, or temporary 
arrangements to get by year to year, rather than 
a long-range plan to fund the Navy and the 
other services.” 
 
McCain stated that “$2 billion dollars in cost 
growth of the first three Ford-class carriers…is 
an example and a glaring example of cost 
overruns and schedule delays.” He asked to 
“[w]hat extent would giving the CNO greater 
responsibility for acquisition programs help 
reduce cost overruns, schedule delay, and fix 
this problem, which at least in the view of 
many of us, have difficulty justifying to our 
taxpayers?” Richardson answered that “[f]rom 
my experience controlling cost and schedule, 
while delivering capability really resides from 
adhering to few fundamental principles…[and] 
[o]ne is the clear command-and-control that is 
lean and agile.” He added that “[w]e’ve got to 
have the definition of requirements that is 
informed by available technology and available 
resources…[and] a stable design and build plan 
before you begin production; and finally you 
have to have informed and close oversight.” 

 
Reed said that “the biggest program, new 
program, coming online is the Ohio Class 
replacement, and you talked about sort of 
getting it right from the beginning, which is 
requirements…[a]nd you’re in a very significant 
position right now with your participation in 
the nuclear reactor program.” He asked “[a]re 
you satisfied with the requirements as they exist 
today of 16 missile tubes on the Ohio-class, 
one of the most significant aspects?” 
Richardson responded that “the current 
requirements for the Ohio replacement 
program are exactly what we need to continue 
to deliver that capability.” 
 
Upcoming Hearings and Events 
 
August 4 
Nuclear Oversight Issues: The Senate 
Foreign Relations Committee will hold a 
hearing to discuss nuclear oversight issues. 
 
August 6 
Navy Aircraft Carrier Program Review: The 
Senate Armed Services Committee will hold a 
hearing to discuss the Navy’s Gerald R. Ford-
class Aircraft Carrier Program. 
 
For more information on defense issues you may email 
or call Michael Kans at 202-659-8201.  
 
HEALTH 
 

Senate Rejects ACA Repeal Effort; Planned 
Parenthood Vote Expected Monday 
 
Key Points: 

 ACA repeal vote falls short of 60 votes needed 
for adoption; Senate Republicans rally around 
repeal effort as component of budget 
reconciliation 

 McConnell fast tracks legislation to defund 
Planned Parenthood 
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The Senate held a vote on July 26 on a measure 
to repeal the “Patient Protection and 
Affordable Care Act” (ACA). The amendment 
was not adopted by a vote of 49 to 43, with 60 
votes needed for adoption. The vote was part 
of the Senate’s consideration of a multi-year 
surface transportation bill, but proponents of 
the legislation appear to have rallied around a 
strategy to use the budget reconciliation 
process to hold an additional ACA repeal vote 
after the August recess. Senate Majority Leader 
Mitch McConnell (R-KY) and Senator Mike 
Lee (R-UT), the head of the conservative 
Senate Steering Committee, released a joint 
statement this week expressing support for 
using reconciliation to repeal the ACA.  
 
Under this scenario, the measure would face a 
51 vote threshold, which means only 
Republican votes would be needed for Senate 
passage. However, President Barack Obama 
said he would veto the legislation if it reaches 
his desk, and past efforts to repeal the ACA 
lacked sufficient Democratic support that 
would be needed to override a veto.   
 
Meanwhile, McConnell filed cloture this week 
to proceed to legislation “to prohibit federal 
funding of Planned Parenthood Federation of 
America” (S. 1881). The legislation, introduced 
this week, has 44 Republican co-sponsors, but 
has yet to attract support from Democratic 
Senators. The procedural vote on proceeding 
to the bill is expected on Monday, and it is not 
clear whether the bill will have the 60 votes 
needed to move forward. Efforts by Senate 
Republicans to advance the legislation have 
picked up momentum following the release of 
videos related to the sale of fetal tissue. While 
the stand-alone bill may not have the votes 
necessary to advance in the Senate, some 
Republican Members have also considered 
tying efforts to defund Planned Parenthood to 

the appropriations process. Obama’s 
spokesman indicated this week that the 
Administration “would not be supportive” of 
legislation to defund the organization.  
 
House Panel Holds Hearing with HHS 
Secretary 
 
Key Points: 

 Secretary Burwell testifies before House 
Education and Workforce Committee; 
Members discuss range of healthcare issues  

 
Secretary of Health and Human Services 
(HHS) Sylvia Burwell testified before the 
House Education and Workforce Committee 
hearing to review the policy and procedures of 
HHS. Chairman John Kline (R-MN) 
highlighted policies relating to the ACA, and 
said that the law has decreased access to 
providers, resulted in fewer workers due to the 
law’s mandates, and raised concerns about 
increasing health insurance premiums. Ranking 
Member Bobby Scott (D-VA) said that great 
progress has been made through the ACA, and 
expressed support for the President’s HHS 
budget request which he said included 
protections for healthcare access and 
reductions in inequality.  
 
The impact of the ACA on individuals and 
employers was a major topic of the hearing, as 
were a host of other healthcare related 
regulations put forward by HHS. Republican 
Members discussed several ACA-related bills 
that have been introduced, including: 
“Protecting Affordable Coverage for 
Employees Act” (H.R. 1624); “Small Business 
Job Protection Act of 2015” (H.R. 2881); “Be 
Open Act” (H.R. 3112); and legislative 
proposals related to the ACA’s “Cadillac tax” 
on certain healthcare plans. Democratic 
Members present at the hearing discussed the 
ACA’s positive impact on the number of 
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uninsured, and said there were indications that 
the law is helping to control healthcare costs. 
Secretary Burwell warned about the impact of 
sequestration on the HHS budget, noting that it 
would particularly impact programs that help 
children and older Americans.  
 
Upcoming Hearings and Meetings 
 
August 6 
 
Health Bills and Nominations: The Senate 
Health, Education, Labor, and Pensions will 
hold a markup on pending legislation and 
nominations, including: 

 S. 799 Protecting Our Infants Act of 
2015 

 S. 1893 Mental Health Awareness and 
Improvement Act of 2015 

 S. 481 Improving Regulatory 
Transparency for New Medical 
Therapies Act 

 Nomination of Dr. Karen DeSalvo to 
be Assistant Secretary for Health, 
Department of Health and Human 
Services 

 
Global Health: The Business Council for 
International Understanding will hold a 
discussion on “Global Health Leadership.”  
 

For more information about healthcare issues you may 
email or call Matthew Hoekstra or George Olsen at 
202-659-8201.  
 
TRANSPORTATION AND 
INFRASTRUCTURE  

 
DRIVE Act Passes Senate/Three Month 
Extension Sent To President 
 
Key Points: 

 The three month extension would theoretically 
allow the House time to pass its own long-term 
reauthorization 

 The Senate finishes work on its six-year 
reauthorization 

 
This week, ahead of the July 31 deadline, the 
House and Senate extended programmatic and 
revenue authority for surface transportation 
programs through October 29 in a bill that 
contains enough funding for the balance of the 
year. The Senate also completed work on the 
“Developing a Reliable and Innovative Vision 
for the Economy (DRIVE) Act” (H.R. 22) and 
passed the package by a 65-34 vote and sent 
the bill to the House. However, the House 
announced its intentions to draft, markup, and 
pass its own package in September, giving 
conferees about a month to agree on a final bill 
before the current extension of Highway Trust 
Fund authority expires. Yet, because the 
extension passed this week actually contains 
funding sufficient until mid-December, to the 
extent that talks occur, negotiations on a final 
package could extend into late this year.  
 
Even though the House had sent over a five-
month extension earlier in the month, the 
Senate never took up the package. On July 15, 
by a 312-119 vote, the House passed the 
“Highway and Transportation Funding Act of 
2015, Part II” (H.R. 3038), which would extend 
HTF revenue authority and MAP-21 
programmatic authority until December 18. 
This week, in response to Senate pressure to 
take up the DRIVE Act instead of another 
extension, House leaders signaled their 
inclination not to pass the bill. The House 
opted to pass a three-month extension, the 
“Surface Transportation and Veterans Health 
Care Choice Improvement Act of 2015” (H.R. 
3236), that “funds the surface transportation 
programs at the level authorized for fiscal year 
2014, providing a proportional amount of 
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authorized contract and budget authority to 
allow the states to continue to fund programs 
and projects” through October 29 according to 
a House Transportation and Infrastructure 
Committee fact sheet. In order to fund these 
programs, the Congressional Budget Office’s 
cost estimate projected that the bill “would 
provide $12 billion in contract authority 
[through October 29], including about $8 
billion for the remainder of fiscal year 2015 and 
about $4 billion for the first 29 days of fiscal 
year 2016.” Of this $12 billion, a bit more than 
$8 billion results from a transfer from the 
General Fund to the HTF. 
 
In regards to the House’s long-term surface 
transportation authorization, House 
Transportation and Infrastructure Committee 
Chairman Bill Shuster (R-PA) issued a 
statement in which he said that “[m]y goal 
remains the completion of a long-term bill to 
improve our Nation’s roads, bridges, and other 
infrastructure as soon as possible, and the 
House continues to make progress on that 
bill.” He stated that “[t]he Senate’s work on 
their transportation bill is a positive step, but 
the House also needs to make its voice heard 
and put forth its own priorities for such a 
significant piece of legislation…[and] I believe 
this three-month extension represents the 
compromise that allows the House more time, 
and a confirmation of our commitment to 
produce a fiscally responsible long-term 
proposal.” Additionally, some in the House 
would like to use the revenue from a 
mandatory repatriation on U.S. multinationals 
held overseas to fund the package. However, 
many Members of the House Ways and Means 
Committee have stated their opposition to 
using this pay-for, meaning that the House may 
struggle to fund a long-term package. 
 
During debate on H.R. 22, Senate Majority 
Leader Mitch McConnell (R-KY) limited 

consideration of amendments to by a 
parliamentary procedure known as “filling the 
tree” that bars the offering of any additional 
amendments. However, the Senate did vote on 
a few controversial amendments over the 
previous weekend, with cloture not being 
invoked on an amendment to repeal the 
“Patient Protection and Affordable Care Act” 
(P.L. 111-148, 111-152) by a 49-43 vote, and 
the Senate adding an amendment to 
reauthorize of the Export-Import Bank to HR 
22 by a 64-29 vote. After passing the DRIVE 
Act, the Senate took up and passed H.R. 3236 
by a 91-4 vote. 
 
DOT and FMCSA Rebut GAO’s Findings 
On Hours of Service 
 
Key Points: 

 The GAO finds the FMCSA’s HOS rule 
study did not reach certain research standards 

 DOT and FMCSA issue rebuttals of the 
GAO study and assert the benefits of the 
HOS rule 

 
On July 29, the Government Accountability 
Office (GAO) released a report titled “Motor 
Carrier Safety: Additional Research Standards 
and Truck Drivers’ Schedule Data Could Allow 
More Accurate Assessments of the Hours of 
Service Rule” requested by House 
Transportation and Infrastructure Committee 
Chairman Bill Shuster (R-PA) and the Senate 
Commerce, Science, and Transportation 
Committee’s Surface Transportation and 
Merchant Marine Infrastructure, Safety and 
Security Subcommittee Chair Deb Fischer (R-
NE). The Secretary of Transportation and the 
Federal Motor Carrier Safety Administration 
(FMCSA) took the unusual steps of issuing 
press statements rebutting the GAO’s findings 
that the FMCSA failed to meet “certain 
research standards.” 
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Despite being promulgated in 2011 and 
becoming effective in 2013, the Hours of 
Service (HOS) rule, which limits the number of 
hours commercial truck drivers may log 
without specified breaks, continues to be a 
contentious issue. In the “Consolidated and 
Further Continuing Appropriations Act of 
2015” (P.L. 113-235), the FMCSA was barred 
from enforcing two provisions of the HOS 
rule: the language that “allows drivers to restart 
the calculation of their 60- or 70-hour limit by 
taking an off-duty period of at least 34 
consecutive hours, including two periods from 
1:00 a.m. to 5:00 a.m” and the provision that 
provides that “only one restart authorized…is 
allowed per week (168 hours), measured from 
the beginning of the previous restart period.” 
 
The GAO stated that “the January 2014 study 
issued by the FMCSA to examine the efficacy 
of its hours of service (HOS) rule—a regulation 
that governs how many hours truck drivers 
transporting freight can work—followed most 
generally accepted research standards.” The 
GAO stated that “[h]owever, FMCSA did not 
completely meet certain research standards 
such as reporting limitations and linking the 
conclusions to the results…[and] [f]or example, 
by not adhering to these standards, FMCSA’s 
conclusion in the study about the extent to 
which crash risk is reduced by the HOS rule 
may be overstated.” The GAO stated that 
“FMCSA made several assumptions and 
anticipated certain effects of the HOS rule in 
the regulatory impact analysis.” The GAO 
conceded that “[a]ssessing the effectiveness of 
the HOS rule is difficult because of the limited 
availability of representative driver schedule 
data (i.e., records of drivers’ work hours).” The 
GAO stated that its “analysis found that drivers 
who worked less than 65 hours per work week 
also changed their schedules after the rule went 
into effect, a result not anticipated by 
FMCSA.” The GAO claimed that “[t]he ability 

of FMCSA and others to assess the effects of 
rules, such as the 2011 HOS rule, is impacted 
by the limited availability of representative 
driver schedule data.” The GAO noted that 
“[g]iven the potential value of these data to 
future regulatory analysis, it may be important 
to provide Congress with information on how 
these data can be extracted, stored, and 
analyzed while addressing any privacy and cost 
concerns.” 
 
In a July 30 Department of Transportation 
(DOT) statement, Secretary of Transportation 
Anthony Foxx asserted that “[t]his GAO 
report provides further evidence that the 
changes FMCSA made to the HOS rules 
improve highway safety by saving lives and 
lowering the risk of driver fatigue.” He added 
that “[t]his reinforces our belief that these life 
saving measures are critical to keeping people 
safe on the roads.” Foxx stated that “[w]e value 
the GAO’s independent review and will use 
their recommendations to further strengthen 
our Department’s research to ensure that we 
have the best data available to keep our roads 
safe.”  
 
The DOT referenced a FMCSA response in 
which the agency asserted that “[w]hile [the 
HOS rule was] in place, there was (1) a 
decrease in the frequency of drivers using long 
work schedules, (2) a lower risk of driver 
fatigue, and (3) a reduction in the number of 
commercial vehicle crashes involving fatalities.” 
The FMCSA contended that “[t]his GAO 
report recognizes these achievements and also 
reported no increase in the number of large 
truck crashes during the morning rush hours 
between 5:00am and 9:00am.” The FMCSA 
claimed that its “January 2014 HOS study 
found that each of the three measures the 
researchers used independently supported the 
conclusion that drivers taking a one-night 
restart were more fatigued than those taking a 

http://www.williamsandjensen.com/
http://www.transportation.gov/briefing-room/gao-report-supports-positive-safety-impact-hours-service-rule
http://www.fmcsa.dot.gov/newsroom/fmcsa-hours-service-reponse


Williams & Jensen – Washington Update July 31, 2015 
   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 22 of 27 

two-night restart.” The FMCSA stated that 
“[t]his effect is consistent with the purpose of 
the restart provision, which is to ensure that 
truck drivers working long and demanding 
schedules have adequate nighttime rest periods 
for restorative sleep.” The FMCSA asserted 
that “[i]n conducting this study, [the agency] 
adhered to standard principles and practices of 
scientific research, including the use of an 
independent peer review panel which evaluated 
and agreed with the project’s methodology, 
analysis, and findings.”  
 
For more information on transportation issues you may 
email or call Michael Kans at 202-659-8201.  
 
TECHNOLOGY 
 
Senate May Take Up CISA 
 
Key Points: 

 The Senate may take up its cybersecurity 
information sharing bill, but even if the Senate 
proceeds to the bill there may not be sufficient 
time to complete consideration before the 
August recess. 

 
This week, despite the back and forth over 
whether the Senate would turn to the 
“Cybersecurity Information Sharing Act of 
2015” (CISA) (S. 754) after finishing work on 
the “Developing a Reliable and Innovative 
Vision for the Economy (DRIVE) Act” (H.R. 
22), on July 30, Senate Majority Leader Mitch 
McConnell (R-KY) said it is his intention to 
move to CISA if cloture is not invoked on the 
motion to proceed to the bill that would 
“prohibit Federal funding of Planned 
Parenthood” (S. 1881). That vote is currently 
expected to occur on August 3 at 5:30 pm. 
However, even if the Senate takes up CISA on 
Monday evening, if opponents force 
McConnell to file cloture motions on the 
motion to proceed and on CISA and block the 

waiving of 30 hours of post-cloture debate, 
there is not enough time next week for the 
Senate to finish work on CISA. 
 
There has been talk that the Senate Republican 
Leadership would seek to promulgate a 
unanimous consent (UC) agreement to limit 
the time and amendments in order for 
consideration of CISA. Whether or not this can 
be achieved is not clear given the many 
Senators who would seek to offer amendments. 
If a UC is not agreed to, then the Senate would 
need to take up CISA under regular order with 
McConnell most likely filing for cloture on the 
motion to proceed, and if cloture is invoked 
then filling the amendment tree to bar the 
offering of any amendments as he did with the 
six-year surface transportation reauthorization 
the Senate just passed. Given the intensity of 
interest by Senators in CISA and cybersecurity 
information sharing (as some opponents 
believe that any such regime would merely 
allow the federal government and the National 
Security Agency in particular to collect more 
information about Americans), it is unclear 
whether filling the amendment tree could 
prompt Senators to vote against allowing the 
bill to move forward.  
 
Moreover, there is talk that efforts are ongoing 
between Senate Commerce, Science, and 
Transportation Committee Chairman John 
Thune (R-SD) and stakeholders to work out a 
data security and breach notification bill that 
would ideally be offered as an amendment to 
CISA. However, it is not clear they are close to 
any sort of deal and any efforts to reach 
agreement may be aspirational at this point. 
 
Finally, civil liberties and privacy advocates 
have been engaged in public efforts to block 
CISA this week, including calling on the White 
House to issue a veto threat in a July 27 letter. 
How pressure from this groups affects any 
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CISA consideration is not clear, but it could be 
a factor. 
 
SAFETY Act Hearing 
 
Key Points: 

 A House subcommittee examines the merits of 
expanding language in the Homeland Security 
Act to provide legal protection for cybersecurity 
products 

 
On July 28, the House Homeland Security 
Committee’s Cybersecurity, Infrastructure 
Protection, and Security Technologies 
Subcommittee held a hearing entitled 
“Promoting and Incentivizing Cybersecurity 
Best Practices.” Topics discussed in the hearing 
included, but were not limited to: (1) cyber-
attacks; (2) limited liability issues; (3) best 
practices; (4) the Support Anti-terrorism by 
Fostering Effective Technologies (SAFETY) 
Act’s impact on the insurance industry; (5) and 
impact on small businesses. 
 
Chairman John Ratcliffe (R-TX) explained the 
Subcommittee is meeting to examine the 
potential benefits of expanding the SAFETY 
Act in order to clarify that, on a voluntary 
basis, cybersecurity products and services can 
be reviewed and certified to receive enhanced 
liability protections for large-scale cyber 
incidents. He stated that U.S. cyber-defenses 
“are weak,” and acknowledged that addressing 
cybersecurity vulnerabilities is costly; however, 
Congress needs “to find ways to promote and 
incentivize investment in cybersecurity.” 
Ratcliffe discussed the SAFETY Act, which 
was enacted as part of the Homeland Security 
Act of 2002, and explained it can be used to 
leverage incentives for the development of new 
technologies. He asserted that liability 
protections offered in the SAFETY Act would 
not deter large and small companies from 
developing new technologies to prevent large 

scale terrorist attacks. He explained that 
companies would only qualify for liability 
coverage by showing they have a complete risk 
management plan in place to respond to an 
attack, and undergoing a substantial vetting 
process by the Department of Homeland 
Security (DHS.) He said the SAFETY Act 
ensures that the threat of costly litigation does 
not deter potential manufacturers or sellers of 
anti-terrorism technologies, at both small and 
large companies, from developing and putting 
into the marketplace products and services that 
could reduce the risk or mitigate the 
consequences of a large-scale terrorist event. 
Ratcliffe noted that companies qualify for the 
protections afforded by the SAFETY Act by 
demonstrating, through an ongoing basis, that 
they have a comprehensive and agile risk 
management plan, and pointed out that 
applicants to the program must submit to a 
“rigorous and thorough vetting process” by 
DHS’ SAFETY Act Office in order to receive 
liability protections in the event of an act of 
terrorism. 
 
Representative James Langevin (D-RI) said as 
co-chair of the Congressional Cybersecurity 
Caucus, he understands the importance of the 
hearing and agrees that organizations in both 
the private and public sector must strive to 
achieve best practices. He stated cyber-attacks 
can be devastating, and observed that network 
administrators are not currently employing best 
practices in the way they combat cyber threats. 
Langevin acknowledged that some of his 
colleagues and witnesses may have different 
perspectives on the SAFETY Act. He 
emphasized incentives are an avenue that the 
Committee should consider but added that 
there are other important questions that must 
be addressed. Langevin stressed that one 
question is defining the underlying purpose of 
the SAFETY Act. He said it is important to 
understand whether or not the SAFETY Act is 
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“properly tailored to the problem we are 
addressing.” He recommended the 
Subcommittee look at implementation issues 
because network security is “incredibly 
complex.” He said in the case of the Target 
data breach, the company’s security software 
alerted administrators of a problem but the 
alert was “lost in a sea of other warnings.” 
Langevin stressed that the Subcommittee must 
examine the SAFETY Act in the context of 
cybersecurity writ large. He noted information 
technology “moves too fast for us to say that 
today’s solutions are viable in five years.” He 
said he is an advocate for risk management 
frameworks that would not force a network to 
rely on a single technology to avoid a breach. 
He called for the Subcommittee to explore the 
SAFETY Act in a cyber-security context and to 
discern if there are negative effects to security.  
 
Covington and Burling Partner Raymond 
Biagini stated that corporations are moving too 
slowly to improve their cyber-defenses. He 
noted that many carriers lack the data to 
quantify their losses from cyber-attacks but 
stated that the losses are severe. He testified 
that America’s health care, financial, and 
electrical infrastructures are all vulnerable to a 
cyber-attack. He stated that expanding liability 
protections under the SAFETY Act would 
stimulate both large and small companies to 
develop and distribute better technologies. He 
observed that the first company to receive 
liability protections under the Act was a small 
company that employed the use of bomb 
sniffing dogs and noted that, since that time, 
liability protections have been granted to major 
ports and companies. He claimed that the 
SAFETY Act can expedite coverage. He 
declared that the Act could help companies 
evolve and address emerging technologies with 
increasing complexity. He stated that the 
SAFETY Act is already improving the 
counterterrorism technology that exists today. 

He explained that many companies file for 
liability coverage, are told they do not have the 
required protections and then improve their 
testing processes and defense technologies. He 
noted that the DHS should act as a gatekeeper 
and prevent terrorist attacks by expanding the 
Act.  
 
Princeton University Visiting Professor Andrea 
Matwyshyn observed that when the SAFETY 
Act was first passed in 2002, it stimulated the 
development of critical products to create a 
safer physical environment. She declared that 
the Act is no longer an optimal fit for the 
current information security ecosystem. She 
noted that the ecosystem is driven by overnight 
innovation and stated that expanding or 
interpreting the SAFETY Act to provide 
liability protections for certain cyber practices 
would disrupt the cutting-edge market of 
security product services. She noted that the 
market is expected to expand significantly with 
the insertion of resources from venture capital 
firms. She stated that extending liability 
protections under the Act would negatively 
shift the purchasing decisions of companies to 
be more focused on the recommendations of 
Chief Financial Officers and less focused on 
security recommendations. She explained that 
the certification period outlined by the 
SAFETY Act does not fit the cyber-security 
marketplace, would create a false sense of 
security in enterprises and incentivize 
companies not to comply with safety standards 
or obtain proper insurance. She noted that the 
current levels of transparency regarding the 
certification process are low and declared that 
any liability protections should be driven by 
third party testing and penetration attempts 
into companies’ security systems. She explained 
that the DHS has a limited enforcement 
capability. She stated that companies will not 
correct and update their safety technologies in a 
timely manner if they are placed under liability 
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coverage for cyber-attack. She declared that 
America can only improve its cyber-defenses 
through a multilateral, coordinated approach 
between the public and private sectors. She 
stated that expanding liability protections under 
the SAFETY Act would impair the work done 
by the Federal Communications Commission 
(FCC) and the Federal Trade Commission 
(FTC) and noted that cyber policies “should be 
left up to the states.”  
 
IoT Hearing 
 
Key Points: 

 A subcommittee looks at the current and 
potential future issues for the growing Internet 
of Things market, including regulatory and 
privacy concerns 

 
On July 29th, the House Judiciary Committee’s 
Courts, Intellectual Property, and the Internet 
Subcommittee held a hearing entitled “The 
Internet of Things.” Topics discussed in the 
hearing included, but were not limited to:  (1) 
Spectrum Availability; (2) Self-Driving Car 
Technology; (3) Consumer Protection; (4) 
International Data Access; (5) Encryption and; 
(6) Trade Promotion Policies. 
 
Chairman Darrell Issa (R-CA) said that despite 
the relative short history of the Internet, it has 
significantly transformed society. He said 
technology is characterized by rapid change and 
often a device is quickly rendered obsolete by 
updates and newly developed technology. Issa 
said the “Internet of Things” (IoT) is defined 
as items that are connected over networks and 
that are able to communicate data. He stated 
the IoT is an innovation of the future and will 
greatly expand in the near future. He added 
that by the year 2020 it is estimated there will 
be over 25 billion connected devices. Issa said 
that as society and the government discuss the 
applications of the IoT, issues such as privacy 

and data security become paramount. He said 
these issues are an area where “Congress plays 
a large and potential destructive role, if we are 
not careful.” Issa said that everywhere at any 
given time, someone is discovering that they 
have been hacked and it “finding out that their 
information has been compromised.” He 
stressed that too often it is the government 
who is dealing with situations like this. He said 
unlicensed spectrum within the IoT will be 
“discussed again and again today” and will also 
be an important topic in the future of the 
dialogue.  
 
Ranking Member Jerrold Nadler (D-NY) said 
the IoT is the next revolution of “our 
increasingly wired world.” He said it is possible 
for almost everything to harness the power of 
the Internet. He observed there is great 
promise for consumers, businesses and 
governments with regards to the IoT, but there 
are also important security and privacy threats 
that must be considered. Nadler the industry 
surrounding the IoT has experienced 
“explosive growth” and the market has already 
seen many innovative uses of sensors other 
technology. He said there are risks associated 
with this type of technology. He noted by 2020 
it is estimated that up to 90 percent of cars may 
have a built-in Internet connection. He said 
while there are obvious benefits for car 
maintenance and safety, there are also serious 
vulnerabilities to be examined. He cited recent 
Federal Trade Commission (FTC) 
recommendations and said Congress should 
seriously consider its role as this industry 
develops. He stressed the challenge 
confronting Congress and the industry is how 
to balance innovation with privacy and security 
concerns.  
 
Consumer Electronics Association President 
and CEO Gary Shapiro stressed that the future 
of IoT will be full of possible impediments that 
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must be considered. He said additional licensed 
and unlicensed spectrum is vital for the future 
of the industry. He added the U.S. is in need of 
more highly skilled workers. Shapiro 
emphasized the need for government restraint 
with regards to the future of IoT because 
“overly restrictive mandates could stymie 
growth.” He said any government action 
should be narrow and focused. He concluded 
by saying IoT technology “is huge and an 
opportunity to change the world.”  
 
Information Technology Industry Council 
President and CEO Dean Garfield stated there 
could be significant economic benefits to 
incorporating sensor technology into energy 
grids, transportation systems and even mines to 
increase worker safety. Garfield said the 
technology sector has focused on a multi-
faceted approach that stresses security and 
privacy standards while also promoting 
innovation. He contended security and privacy 
should be forethought instead of an 
afterthought. He stated the industry is moving 
forward in developing global standards that are 
driven by the sector. He added the technology 
sector is investing in critical infrastructure such 
as broadband growth. Garfield stressed a close 
partnership with Congress is essential. He said 
Congress can help in three ways: (1) help 
develop a national strategy for IoT; (2) provide 
more spectrum; and (3) exercise restraint 
during the infant stages of IoT technology.  
 
Alliance of Automobile Manufacturers 
President and CEO Mitch Bainwol said the 
impact of IoT technology for the automobile 
manufacturing community has been profound 
but not threatening.  He said this new 
technology has led to a new era, or a potential 
“golden age” of mobility. He noted the 
“enormous increases” in environmental and 
safety standards. Bainwol stated the true 
material impact of IoT technology is the 

“convergence of the environmental, safety, 
productivity, and life quality benefits.” He 
observed that not long ago consumers had to 
choose between safety and environmental 
impact of vehicles. He said in an IoT world 
where connectivity is everywhere, getting to the 
future as fast and sensibly as possible is critical. 
He said a recent report found that 95 percent 
of traffic fatalities are a result of human error. 
Bainwol emphasized technology’s potential to 
mitigate human error.  
 
Federal Cybersecurity Enhancement Act of 
2015 Markup 
 
Key Points: 

 In the wake of the OPM breach, the Senate 
Homeland Security Committee reports out a 
bill that would provide DHS greater authority 
to monitor the government’s civilian networks 

 
On July 29, the Senate Homeland Security and 
Governmental Affairs Committee marked up 
and reported out a number of bills, including 
the “Federal Cybersecurity Enhancement Act 
of 2015” (S. 1869), as amended, by a vote of 9-
0.  
 
In a press release, Senate Homeland Security 
and Governmental Affairs Committee 
Chairman Ron Johnson (R-WI) and Ranking 
Member Tom Carper (D-DE) stated that “[t]he 
Federal Cybersecurity Enhancement Act of 
2015 would mandate the deployment of 
cybersecurity best practices at agencies — 
measures such as intrusion assessments, strong 
authentication, encryption of sensitive data and 
appropriate access controls.” They stated that 
“[t]he bill would also authorize EINSTEIN, an 
intrusion detection and prevention system 
intended to screen federal agencies’ Internet 
traffic for potential cyber threats.” Johnson and 
Carper stated that “[d]espite being 10 years in 
the making, the capability is not available to all 
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agencies, and more than half of federal agencies 
have yet to deploy the full EINSTEIN system.” 
They claimed that “[c]urrently only 45 percent 
of federal agencies are using the program’s 
intrusion prevention capabilities.” Carper and 
Johnson asserted that “[t]his bill would 
dramatically accelerate deployment and 
adoption of EINSTEIN, and it includes 
reporting requirements to increase program 
accountability.” 
 
Johnson and Carper stated that “the following 
amendments were added to the bill: 

 Ayotte-McCaskill Amendment #1: As 
modified, this amendment would 
require the Secretary of the Department 
of Homeland Security (DHS) to ensure 
that several privacy and transparency 
measures are incorporated into the 
EINSTEIN system. 

 Ayotte-McCaskill-Johnson-Carper 
Amendment #2: As modified, this 
amendment would grant DHS 
additional tools to help improve 
cybersecurity across government and 
require a report from the Office of 
Management and Budget. 

 Paul Amendment #1: This amendment 
would clarify that the liability 
protection in the bill would not provide 
protection to an internet service 
provider who breaks a user agreement 
with its customers. 

 Paul Amendment #6: As modified, this 
amendment would require DHS to 
report on whether private information 
is retained under the EINSTEIN bill 
when it is not related to a cyber threat. 

 Sasse Amendment #1: As modified, 
this amendment would require an 
assessment and report to identify all 
unclassified information on 
government networks that, when 
combined with other unclassified 

information, could produce a piece of 
classified information. 

 Sasse Amendment #2: As modified, 
this amendment would require an 
assessment and report to Congress on 
the damage to national security caused 
by the data breach at the Office of 
Personnel Management (OPM). 

 
For more information on technology issues you may 
email or call Michael Kans at 202-659-8201. Laura 
Simmons, Alex Hopkins, and Will Ruff contributed 
to this section. 
 
This Week in Congress was written by Laura 
Simmons.  
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